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As the challenges presented by failed states, natural disasters, and other complex emergencies continue to rise, the need for the capabilities offered by Private Military and Security Companies will continue to expand. In meeting these challenges, the proper role of PMSCs is not to substitute for regular military forces but to protect people, places, and things in civilian response, relief, recovery, and reconstruction efforts where effective law and order has been undermined or is unenforceable.  The prudent employment of PMSCs mitigates the requirement to interject military force where it may be inappropriate. 

The nature of PMSCs and recent unfortunate history demands high and consistent standards on the part of these firms and from those that employ them. These standards must be consistent with national and international law, they must be enforceable, and both the standards and their enforcement must be open and transparent. A Code of Conduct, such as exist in the Red Cross Movement’s Code for NGOs in Disaster Relief or the IPOA’s own code for PSCs, although admirable, is not enough.

In the United States, we use contract law and the federal acquisition regulations to regulate the industry. For the Defense Department, the minimally acceptable standards for security contractors are found in DOD Instruction 3020.41 and associated Defense instructions or service regulations. These parallel the good practices described in the Montreux Document and are enforceable through various mechanisms with a range of penalties. Criminal activity by employees and officers of PMSCs are subject to the Military Extraterritorial Judicial Act, the Uniform Code of Military Justice, and – where operative -- host nation law.  These are not perfect instruments, and the process continues to mature. These tools, however, are not enough. These are not enough because, with the exception of host nation law, they only apply to companies under contract to the United States Government. Misconduct on the part of other PMSCs in the area of operations, whether under contract to a host nation or other government, private corporations, or NGOs, will undermine the effectiveness of the overall effort to restore stability and security in the affected region as well as the effectiveness of U.S. contractors.  There must be an industry-wide standard that will apply to all PMSCs and all contracts.

The industry can and is encouraged to work together to write and implement such standards.  These standards could take the form of an ISO type certification or a parallel to the Generally Accepted Accounting Practices.  Once established, these standards will be incorporated into all U.S. contracts, with appropriate penalties for violation and the possibility of civil or criminal charges. Companies with a history of not complying with these standards – even in non-U.S. Government contracts – would be excluded from consideration for contract award.  It would be appropriate and timely for the industry to work with national governments and civil society organizations to develop these standards in an open and transparent manner. To achieve this, PMSCs must have a voice that can speak for the industry. This could be an international association or a consortium of national organizations, but it must be a genuine representative of its members and speak with authority.

Whatever form they take, these standards must be enforceable: by the industry itself, the contracting parties, and states. Ultimately, it is the right and responsibility of states to determine for themselves how to regulate PMSCs. Firm, consistent and enforceable industry standards can and should help shape that regulation.  The United States Department of Defense will work with the PMSC industry to achieve these objectives.
